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MOON, C.J., LEVINSON, NAKAYAMA, ACOBA, AND DUFFY,, JJ.

CPI NI ON OF THE COURT BY ACOBA, J.

We hold (1) that evidence that an accused did not
proclaimhis innocence to a fellow inmate, while jail ed pending
trial, is irrelevant and prejudicial in a crimnal trial and
(2) that under the circunstances of this case, evidence that an
accused al so stated he hoped the charges woul d be reduced to a
| esser charge (in this case fromnurder to mansl aughter) was
simlarly tainted. Wereas such tainted evidence was adm tted
herein, we vacate the Septenber 19, 2002 judgnent and conviction
of the fifth circuit court (the court)! and remand this case for

a newtrial. In light of our disposition, we need not decide the

1 The Honorable Clifford L. Nakea presided.
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ot her points raised by Defendant-Appellant WIlliam Lowel|l MCrory
( Def endant) .
l.

On July 12, 2002, following trial, the jury returned a
verdict of guilty as to nurder in the second degree, Hawai i
Revi sed Statutes (HRS) 88 707-701.5 (1993) and 706-656 (Supp.
1996) agai nst Defendant on the charge that he intentionally or
knowi ngly caused the death of Brent Kerr (Kerr). A judgnent of
conviction and sentence was filed on Septenber 19, 2002. Notice
of appeal was filed on Septenber 24, 2002.

On appeal Defendant maintains, inter alia, that the

court erred when it (1) allowed testinony that Defendant never
procl ainmed his innocence to his pretrial cellmte, (2) refused to
al |l ow Def endant to rebut testinony of the cell mate that Defendant
did not proclaimhis innocence, and (3) permtted the cellnmate to
testify that Defendant hoped the charges woul d be reduced to
mansl| aught er. ?
1.

During the trial in the case in chief of Plaintiff-
Appel l ee State of Hawai‘i (the prosecution), Billy Pierce
(Pierce) testified that he had awakened from a drunken bl ackout

and saw Def endant pull Kerr from his van, head-butt Kerr, and

2 The other issues raised by Defendant are that the court erred when

it: (1) precluded Defendant’s physical therapist fromtestifying because of
defense counsel’s alleged untimely disclosure of the witness, (2) failed to
give an instruction as to “involuntary” or “non-self induced intoxication,”
and (3) denied an instruction on mansl aughter. Def endant al so mai ntains that
Def endant was deni ed effective assistance of counsel when his attorney called
a Robert Sherman (Sherman) as a witness. See infra note 10.
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heard Defendant stab Kerr. Kerr died as a result of the stab
wounds.

Rory Knezevich (Knezevich) was also called as a
prosecution witness. Knezevich was the cell mate of Defendant for
a few days. The prosecution had disclosed prior to trial that it
intended to call Knezevich as a witness in its case in chief.

Def ense counsel objected on the ground that Knezevich woul d not

testify to anythi ng Defendant said that was incrimnating:

[ DEFENSE COUNSEL] [W hat | understand . . . , the

[ prosecution] is calling himto -- ostensibly, | guess, to
say that [Defendant] nade incrim nating statements while he
was in the -- shared the same cell for a few days back in
Oct ober.

My reading of the -- what he told the police, though,
hat it’'s not -- it’'s not anything incrimnating, .
t | think, that . . . the [prosecution] wants the --
want the jury to interpret his words as incrimnating.

In response, the court said, “Wiat we can do is start, we can

start with [Knezevich].” Knezevich testified inter alia, that

1) Defendant had never proclainmed his innocence while
incarcerated prior to trial, and 2) Defendant said he hoped he
coul d get the charges reduced to mansl aughter.

During direct exam nation of Knezevich, the prosecution

pursued the follow ng |ine of questioning:

Q. Now, during the time that you were in the cell
with the Defendant, the three days that you were in there,
did he ever tell you that somebody else had done the
st abbi ng?

A. No.

Q. Did he ever tell you: I’"minnocent, they’ve got
the wrong gquy?

A.  No.

(Enmphases added.)
Def ense counsel conducted the follow ng cross-

exam nati on
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Q. [Mr. MCrory never said to you: I killed this
guy. Did he?

A. He never said he didn’'t.

Q  Answer nmy question. Did he ever say: I killed
this guy. Yes or no?

A. Taking out of con --

Q. Did he ever say: I killed this guy. Yes or no?

A. No.

The prosecution also elicited testinony from Knezevich that
Def endant said he hoped to have the charges reduced to
mans| aught er:

Q. Now, can you tell us whether or not at some point
there was a discussion regarding his chances or possible
pl eas?

[ DEFENSE COUNSEL] | am going to object to that, Your
Honor . Can we approach?

A. About mansl aughter, [Defendant] had mentioned on
several occasions that he was in hopes to --

[ DEFENSE COUNSEL] Obj ection

THE COURT: Not ed for the record

Q. "Il repeat the question for you. Was there a
point in the discussion where there was conversation
regardi ng mansl aughter and possibilities of getting — well,
let's just start with that one for now.

Q. Go ahead, you can answer.
Q. He was in hopes that he could get the charges
reduced to mansl aughter

After Knezevich' s testinony, defense counsel nade a request to
call four other inmates for rebuttal.

[ DEFENSE COUNSEL] In response to [Knezevich] being

allowed to testify . . . we would like to request of the
[clourt that we be allowed to call witnesses to whom
[ Def endant] has -- has said or repeated that his -- his

conviction that he is innocent in the case, and these would
be ot her inmates.

The court denied the request.
During the cross-exam nation of Defendant, Defendant
deni ed maki ng any statenent about nmansl aughter.

Q Was there also a discussion about possibly getting
mans| aught er ?
A No.
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[l

Def endant argues that the court erred in allowng his
cell mate, Knezevich, to testify that Defendant never proclainmed
his i nnocence. As discussed, the prosecution asked Knezevich
whet her Defendant ever “told [Knezevich] that sonebody el se had
done the stabbing[,]” and whet her Defendant ever said that he was
“innocent” or that “they ve got the wong guy.” See supra at 3.
In response to each of these questions, Knezevich sinply replied,
“No.” The prosecution did not provide any foundational testinony
t hat suggested Knezevich had asked Defendant if he was
“innocent[,]” or if Knezevich had asked whet her “sonebody el se
had done the stabbing[.]”® Simlarly, the prosecution did not
i ndicate that the context of any conversation was such that
replies of this nature were to be expected from Def endant.
I nstead, the prosecution’s questions focused on the absence of
any such statenent as an indication of Defendant’s guilt.

A

“This court reviews questions of relevancy, within the
meani ng of Hawai‘i Rul es of Evidence (HRE) Rules 401 (1993) and
402 [(1993)] under the right/wong standard, inasnuch as the
application of those rules can yield only one correct result.”

State v. Wiite, 92 Hawai‘i 192, 204, 990 P.2d 90, 102 (1999)

(footnotes, citation, and internal quotation marks omtted). HRE

s As previously noted, defense counsel objected to this line of
testimony, suggesting that it was not incrimnating, but that the prosecution
woul d “want the jury to interpret his words as incrimnating.” See supra at

3.



***FOR PUBLICATION***

Rul e 401 states that “‘[r]el evant evidence’ neans evi dence having
any tendency to nmake the existence of any fact that is of
consequence to the determ nation of the action nore probable or

| ess probable than it would be without the evidence.” 1In State
v. Smith, this court explained that “[e]vidence is relevant if it
tends to prove a fact in controversy or renders a matter in issue
nore or |ess probable.” 59 Haw. 565, 567, 583 P.2d 347, 349

(1978), partially overruled on other grounds by State v.

Kel ekolio, 74 Haw. 479, 503, 518-19, 849 P.2d 58, 69, 76 (1978).
HRE Rul e 402 instructs that “[e]vidence which is not relevant is
not adm ssible.”

On appeal , Defendant does not precisely raise the
guestion of whether such testinony was irrel evant under HRE
Rul es 401 and 402 but contends that the testinony should have
been excl uded under HRE Rul e 403 (1993). However, “Hawai‘i Rules
of Penal Procedure (HRPP) Rule 52(b) states, ‘Plain errors or
defects affecting substantial rights may be noticed al though they
were not brought to the attention of the court.’” An appellate
court may recogni ze plain error when the error conmtted affects

substantial rights of the defendant.” State v. Gindling, 96

Hawai i 402, 404 n.4, 31 P.3d 915, 917 n.4 (2001) (quoting State
v. Cullen, 86 Hawai‘i 1, 8, 946 P.2d 955, 962 (1997)). In
applying the test for relevancy, it is manifest that the absence
of statenents by Defendant proclaimng his innocence to Knezevich

was of no consequence in proving or disproving Defendant’s guilt.
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The fact that Defendant did not expressly state to
Knezevi ch that he was innocent or that the prosecution had the
w ong defendant, does not nake it “nore or |ess probable” that
Def endant commtted the nurder as charged. HRE Rule 401
Rat her, the absence of such a statenent had no bearing on any
“fact of consequence,” such as whet her Defendant stabbed Kerr,
whet her he knew Kerr, or whether he had the requisite intent for
the offense of nurder. As in the present case, there are
“situations in which an accused is clearly under no duty to

speak” and where there are various reasons, “regardless of guilt

or innocence[,]” for maintaining one’s silence. Fowe v. United
States, 410 F.2d 48, 50 (9th Cr. 1969).* “In such

ci rcunst ances, since innocent and guilty alike nmay choose to
stand mute, . . . proof of such fornmer silence should be excl uded
under universally recogni zed principles of evidence.” |d.

Def endant’s silence in the present case, or nore precisely, the
absence of an express declaration of innocence, is simlarly
“ambi guous, and thus of dubious probative value[,]” for many

ot her “explanations for the silence” exist that are not

I ndicative of guilt. Doyle v. Chio, 426 U. S. 610, 619 n.8

4 The Ninth Circuit posited that “one situation in which silence has
been deemed nore neani ngful and thought to be so significant as to have
probative weight is the case wherein it persists in the face of accusation

It has been assumed that an accused, in such circunstance would, more |ikely
than not, dispute untrue accusations.” Fowl e, 410 F.2d at 50. In Fowl e,
however, the Ninth Circuit did not consider excluding evidence regarding the
defendant’s silence on Rule 403 grounds. 1d. at 52. I nstead, that court

excluded such evidence because the “prosecution’s use of [the defendant’s]
silence violated the Fifth Amendnent” and because it “was reversible error” to
permit evidence of silence to be used “for the purpose of inmpeachment.” |d.
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(1976). Thus, Defendant’s failure to proclaimhis innocence to
Knezevich is irrel evant under HRE Rul e 401 and, thus, not
adm ssi ble by virtue of HRE Rul e 402. Nonet hel ess, the
prosecution used this line of questioning to suggest to the jury
that the absence of excul patory statenents by Defendant was proof
of Defendant’s guilt. Although such testinony was not indicative
of guilt or innocence, the court, by admtting it, allowed the
jurors to base a finding of guilt on that evidence. As such, the
court was “wong” in permtting Knezevich to relate these
matters. Wite, 92 Hawai‘ at 204, 990 P.2d at 102.

B.

Assum ng, arguendo, that the absence of such comments
was sonehow rel evant, Knezevich' s testinony woul d be inadm ssible
under HRE Rule 403 as a matter of law. HRE Rule 403 provides
that “al t hough rel evant, evidence may be excluded if its
probative value is substantially outwei ghed by the danger of
unfair prejudice, confusion of the issues, or msleading the
jury, or by considerations of undue delay, waste of tinme, or
needl ess presentation of cunulative evidence.” Cting HRE Rule
403, Defendant asserts that rel evant evidence should be excl uded
“if its probative value is outweighed by the danger of unfair
prejudice.” Defendant argues that “it was extrenely prejudicial
for the court to allow [Knezevich] to testify that [ Defendant]
did not proclaimhis innocence to him to a cellmate that [ he]

had just net.”
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In applying the abuse of discretion standard of review
to the admissibility of relevant evidence under HRE Rul e 403,
this court has acknow edged that “‘the determ nation of the
adm ssibility of relevant evidence under HRE 403 is em nently
suited to the trial court’s exercise of its discretion because it
requires a cost-benefit cal culus and a delicate bal ance between

probative value and prejudicial effect.”” Sato v. Tawata, 79

Hawai ‘i 14, 19, 897 P.2d 941, 946 (1995) (quoting Keal oha v.

County of Hawaii, 74 Haw. 308, 315, 844 P.2d 670, 674 (1993))

(internal quotation marks and brackets omtted). Because such a
decision requires a judgnent call on the part of the trial court,
“its discretion is reviewed under the traditional abuse of

di scretion standard and may not be reversed on appeal unless the
trial court clearly exceeded the bounds of reason or disregarded
rules or principles of law or practice to the substanti al
detrinment of a party litigant.” 1d.

Knezevich’s testinony that Defendant failed to
expressly proclaimthat he was innocent or that soneone el se
commtted the crinme, was plainly prejudicial. The jurors in the
present case, after hearing, and | ater being instructed to
consider, all of the evidence, could have erroneously assuned
t hat Defendant was required to or woul d have professed his
i nnocence to his cellmate if he was not guilty. Such testinony
was prejudicial and would m slead the jury, because it

incorrectly suggested that Defendant had the burden of proving
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his i nnocence. This court has explained that the “presunption of
i nnocence in favor of the accused[] . . . ‘is a basic conponent
of a fair trial under our systemof crimnal justice[.]’” State
v. losefa, 77 Hawai‘i 177, 182, 880 P.2d 1224, 1229 (1994)

(quoting Estelle v. WIllianms, 425 U. S. 501, 503 (1976)). The

enforcenment of this principle ““lies at the foundation of the
adm nistration of our crimnal law.’” 1d. (quoting Coffin v.
United States, 156 U.S. 432, 453 (1985)). “In a crimnal trial,

the state has the burden of proving the defendant’s guilt beyond

a reasonable doubt.” State v. Matsuda, 50 Haw 128, 129, 432

P.2d 888, 890 (1967).

Thi s burden on the prosecution “remai ns constant from
the beginning to the end of the trial, never shifting to the
def endant who is shiel ded throughout by the presunption of
i nnocence until prove[n] qguilty fromall the evidence beyond a

reasonabl e doubt.” Territory v. Adiarte, 37 Haw. 463, 469

(1947), superceded by statute on other grounds as stated in State

v. Uyesugi, 100 Hawai ‘i 442, 456 n.17, 60 P.3d 843, 857 n.17

(2002); cf. State v. Alo, 57 Haw. 418, 424, 558 P.2d 1012, 1016

(1976) (noting that “there is nothing nore basic and fundanent al
than that the accused has a constitutional right to remain silent
[under the Fifth Amendnent], and the exercise of this privilege
may not be used against hint); Doyle, 426 U S. at 619 n.8
(explaining “that silence at the tinme of arrest may be inherently

anbi guous even apart fromthe effect of Mranda warnings, for in

10
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a given case there may be several explanations for the silence
that are consistent with the exi stence of an excul patory
expl anation”).

Thus such testinony is inadm ssible, for its “probative
val ue is substantially outweighed by the danger of unfair
prejudice . . . or [of] msleading the jury” by shifting the
burden of proof to Defendant. HRE Rule 403. Defendant has no
affirmative duty to proclaimhis innocence, nmuch less to do so to

his cellmate. Cf. State v. Furutani, 76 Hawai‘i 172, 186, 873

P.2d 51, 65 (1994) (explaining that comrents by jurors regarding
a defendant’s “failure to testify or otherw se present evidence
of his innocence constitute[s] substantial evidence of juror
m sconduct”). Accordingly, the lack of such statenents cannot be
used as evidence of Defendant’s guilt, and nust be excl uded under
HRE Rul e 403. The court abused its discretion by “disregard[ing]
rules or principles of law or practice to the substanti al
detrinment of” Defendant. Sato, 79 Hawai ‘i at 19, 897 P.2d at
946.

I V.

Def endant contends that the error was exacerbated by
the fact that he was not allowed to call witnesses in rebuttal to
whom he did proclaimhis innocence. The court did state that the
evi dence recei ved was that Defendant said nothing about innocence
and sai d nothing about guilt and, thus, the testinony of other

cell mates was inadm ssible. But as Defendant argues, “if the

11
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testimony by the defense w tnesses regardi ng Defendant’s
statenments of innocence would have been inadm ssible, then
testinmony by the prosecution witness to the sane [e]ffect was
al so i nadm ssible.” Defendant’s clains of innocence to his other
cell mates have no relationship to guilt or innocence. Adiarte,
37 Haw. at 469. Thus, his proclamations of innocence do not have
“any tendency to make the existence of any fact . . . of
consequence to the determnation of the action nore or |ess
probable.” HRE Rule 401. Accordingly, any testinony regarding
Def endant’ s statenments of innocence was irrelevant and excl udabl e
under HRE Rul e 402.
V.

Def endant al so asserts that the court erred in allow ng
Knezevich to testify that Defendant desired a reduction of the
charge to mansl aughter. After asking Knezevi ch whet her Def endant
di scussed his “chances or possible pleas[,]” Defendant objected.
The prosecution rephrased the question and asked if “there [was]
a point in the discussion where there was conversation regardi ng
mansl aughter.” In response, as nentioned previously, Knezevich
testified that “[Defendant] was in the hopes he could get the
charges reduced to mansl aughter.”

Def endant mai ntains that the testinony was
(1) excludable under HRE Rul e 408 (1993), (2) irrelevant inasmuch
as “it may have little relationship to guilt or innocence,” and

(3) highly prejudicial because “the jury was never told the

12
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definition of manslaughter.”> Defendant points out that “the
prosecutor . . . us[ed] this testinony as an exanpl e of
Def endant’ s ‘statenents of consciousness of guilt’ during closing
argunments.” The prosecution essentially argues that the matters
were not plea negotiations and therefore adm ssi bl e.
A

Def endant’ s argunent that this testinmony should be
excl uded under HRE Rul e 408° is not persuasive. |In State v.
Gano, this court held that “HRE Rule 408 [applies] in crimnal
proceedi ngs” in that “‘related conprom ses or attenpts to
conprom se civil liability are not admissible in a crimnal trial
because of the danger that such evidence may be taken as crim nal
guilt.”” 92 Hawai ‘i 161, 168, 988 P.2d 1153, 1160 (1999)

(quoting In the Interest of Doe, 79 Hawai‘i 265, 276, 900 P.2d

1332, 1343 (1995)).

HRE Rul e 408 does not apply to Defendant’s statenents.
To come within the protection of HRE Rul e 408, statenents nust be
“made in the course of conpromse[,]” and in the present case

“[e]vidence to establish the claimthat the statenents were nade

5 The court refused to give a mansl aughter instruction apparently

requested by Defendant.
6 HRE 408 provides, in relevant part, that

[e]vidence of (1) furnishing or offering or promsing to
furnish, or (2) accepting or promsing to accept, a valuable
consi deration in conprom sing or attempting to conprom se a
claimwhich was disputed as to either validity or amount, or
(3) mediation or attenpts to mediate a claimwhich was

di sputed, is not adm ssible to prove liability for or
invalidity of the claimor its amount.

(Emphasi s added.)

13
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in the course of such negotiations has yet to be put in the

record [by Defendant].” Meyers v. Cohen, 67 Haw. 389, 396, 688

P.2d 1145, 1151 (1984). |Instead, Defendant’s statenents were
made to Knezevich, his cellmte, who was not a party to the
proceedi ngs. Since Defendant’s statenents, nmade to Knezevi ch,

were not made in the context of “offering,” “accepting,” or
“attenpting to” settle or nmediate, HRE Rul e 408 woul d not
otherwi se require their exclusion.” HRE Rule 408; cf. Myers, 67
Haw. at 396, 688 P.2d at 1151 (explaining that “[n]ot every

conversati on between opposing counsel [and appellant] constitutes

conprom se negotiation”); see Trans Union Credit Info. Co. v.

Associated Credit Serv., Inc., 805 F.2d 188, 192 (6th Cr. 1986)

(expl aining that Federal Rule of Evidence (FRE) Rule 4082
excludes only evidence of conduct and statenents made solely as
part of the settlenent negotiations, and not statenents and
conduct nmade at the neeting which are unrelated to such
conprom se negotiations (citations omtted)).
B
Al t hough not excl udabl e under HRE Rul e 408, this

testinmony is irrelevant under HRE Rul e 401 under the

7 In Gano, this court further clarified that HRE Rule 410
establishes the policy of protecting plea bargain discussions, and forbids the
adm ssion of evidence against the defendant “who made the plea or was a
participant in the plea discussions.” 92 Hawai‘ at 169 n.5, 988 P.2d at 1161
n.>5. In the present case, Defendant does not claimthe statements should have
been protected under HRE Rule 410 or that the statements were made in the
context of plea negotiations with the prosecution.

8 “HRE Rul e 408 is substantially simlar FRE 408 and, therefore,
interpretations of the federal rule may be used as an aid in construing [HRE
Rul e 408].” In the Interest of Doe, 79 Hawai ‘i at 276, 900 P.2d at 1343.

14
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ci rcunstances of this case. Contrary to the prosecution’s
contention, this statenment does not establish that “Defendant’s
focus was getting convicted of a reduced offense rather than an
acquittal indicating a consciousness of guilt.” On the contrary,
Def endant’ s reference to a reduction of the charges against him
does not “nmake the existence of any fact” regardi ng whether he
commtted nurder “nore or |less probable than it would be w thout”
this testinony. HRE Rule 401.

Def endant may have wanted to “get the charges reduced”’
for any nunber of reasons other than a “consciousness of guilt.”
Agai n, a defendant nay believe the evidence against himis so
strong and the risk of conviction great so as to desire a
reduction of a charged offense to a |l esser one. It is possible
that an accused, whether in fact innocent or guilty, may prefer
charges be “reduced” to mtigate the severity of punishnent in
the event of a conviction. There is no evidence of the context
of Defendant’s alleged “hope,” and whet her such “hope” pertained
to a verdict at trial, or a contenplated plea. |f Defendant was
considering a plea, it is recognized that a defendant may choose
to plead even if he or she believes he or she is innocent but the

ri sk of conviction appears great. See Edwards v. Carpenter, 529

U S. 446, 448 (2000) (involving a defendant who “entered a guilty
pl ea while maintaining his innocence” to nmurder and robbery

charges); North Carolina v. Alford, 400 U S. 25, 38 (1970)

(explaining that a defendant nmay enter a guilty plea “despite his

15
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prof essed belief in his innocence”); State v. Gones, 79 Hawai ‘i

32, 38, 897 P.2d 959, 965 (1995) (stating that in “exchange for
his plea, the prosecution dropped one of the charges against [the
defendant]”). This court has explained that “*a guilty plea or
no contest plea is very typically entered for the sinple
‘tactical’ reason that the jury is unlikely to credit the
defendant’s story.’” Gones, 79 Hawai‘i at 38, 897 P.2d at 965

(quoting United States v. Barker, 514 F.2d 208, 221 (D.C.Cr

1975)). Thus “‘a court nmay accept such a ‘tactical’ plea even
froma def endant who continues to assert his innocence.’” 1d.
(quoting Barker, 514 F.2d at 221). As such, this statenment was
not an “adm ssion of guilt” as clainmed by the prosecution.
Assumi ng arqguendo this statenent is relevant, it mnust
be excluded under HRE Rul e 403. For the reasons stated above, a
“hope” that the charges woul d be reduced to mansl aughter cannot
be assigned anything but m niml probative value. This statenent
I's substantially outwei ghed by the “danger of unfair prejudice”
to Defendant, for the jury may incorrectly believe Defendant’s
statenent could only inply his guilt. HRE Rule 403. Because
such evidence was admtted, the jury would be left with the
m staken view that if he hoped for a reduction in charges,

Def endant had commtted the nurder. Cf. In the Interest of Doe,

79 Hawai ‘i at 275-76, 900 P.2d at 1342-43 (explaining that the
reason for excluding settlenent negotiations “is their

irrelevancy” and the risk of |eaving “the jury under the

16
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i npression that the settlenment by the defendant . . . was
evidence of his crimnal guilt”).

The prosecution relied on this testinony, during its
closing argunents, as “indicating [Defendant is] guilty of the
offense.” As the “probative value” of a hope of having the
charges reduced is “substantially outweighed by the danger of
unfair prejudice . . . or [of] msleading the jury,” it should
have been excluded under HRE 403. Thus by admitting such
testinony, the court abused its discretion to the “substanti al
detrinent” of Defendant. Sato, 79 Hawai‘i at 19, 897 P.2d at
946.

VI .
I n eval uati ng whet her an erroneous adm ssi on of

evidence is harmess, this court has expl ai ned t hat

[e]lrror is not to be viewed in isolation and consi dered
purely in the abstract. It nust be exam ned in |light of the
entire proceedi ngs and given the effect to which the whole
record shows it is entitled. In that context, the rea
gquestion becomes whether there is a reasonable possibility
that error m ght have contributed to conviction. If there
is such a reasonable possibility in a crimnal case, then
the error is not harm ess beyond a reasonabl e doubt, and the
judgment of conviction on which it may have been based nust
be set aside

Gano, 92 Hawai i at 176, 988 P.2d at 1168 (citation, brackets,

and internal quotation nmarks omtted) (enphases added). It is
uncontested that both Pierce and Defendant were in Defendant’s
vehicle the night of the murder, and that Kerr’s bl ood was found
in the vehicle.

As di scussed, Pierce testified that as he awakened from

hi s drunken bl ackout, he saw Defendant “head-but[t Kerr],” and

17
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t hen heard Defendant stab him Pierce testified that afterwards
Def endant handed himthe knife and that it was “dripping with
blood.” Pierce admtted that he “drove the vehicle” and hel ped
dunp Kerr’s body in sone bushes. 1In addition, Pierce testified
that he owned the nurder weapon, which he hid in a suitcase after
the night of the incident. He conceded that he had “lied” to the
police when he gave his first statenment denying any invol venment
in the crime, and that on the night in question he was “very
drunk,” “depressed[,]” and “on a binge.” Pierce acknow edged
that he nade the second statenent inplicating Defendant as
causing the death of Kerr to police because Pierce was afraid of
going to jail.

Knezevich testified that Defendant told himthat
Def endant was charged with nmurder. |In response to a question
about the evidence against him Knezevich related that Defendant
said “there was a | ot of blood on the inside of his car, and

he had been driving the autonobile with the bl ood inside

the car.” Knezevich related that “at one point [ Defendant]
showed [ Knezevich] a cut on his hand, and [ Knezevich] asked him
how he got the cut and [Defendant] said he cut hinself with a
knife . . . and that he had been in a fight.”

On cross exam nation, Knezevich recalled that Defendant
had mentioned that there was soneone el se involved, and that

Def endant never said that he killed Kerr. Knezevi ch conceded
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t hat he could not renenber if Defendant showed hima cut on his
“thunb or another finger.”

The prosecution called Christine Taniguchi (Taniguchi),
whose husband knew Defendant from work, and often socialized with
Def endant “after work or on weekends.” Taniguchi testified that
on the night in question Defendant dropped by her house and t hat
he “l ooked pretty drunk.” She further testified that Defendant
“asked to borrow a knife[,]” and “alternated between” saying that
he wanted to “kill” or “f**k [sonmebody] up.” Tani guchi expl ai ned

that she said “no” to Defendant’s request for a knife.

On cross exam nation, Taniguchi admtted that Pierce
cane to see her, told her that Kerr had been killed, and told her
that “she better go talk to the police.” She also conceded that
she did not |ike her husband drinking with Defendant, and
whenever her husband socialized with Defendant, it always
i nvol ved al cohol. Taniguchi admtted that she was separated from
her husband because of his drinking.

Det ecti ve Sam Shel don (Shel don) testified that the hair
found on Kerr’s body did not nmatch Defendant’s hair, and the
police found no fingerprints on the nmurder weapon. Shel don noted
that during Pierce’s “initial interview [Pierce] was shaking” and
“very nervous” and had “pretty much a frantic type of a

reaction.” Detective Marvin R vera testified that Pierce was

initially arrested for the nurder along wth Defendant.
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Def endant denied “hav[ing] anything to do with” Kerr’s
death. In response to Knezevich' s testinony, Defendant
reaffirmed that he “didn’t say [he] did it” to Knezevich. As to
Knezevich’s testinony that Defendant said that he had been
driving around with blood in his car, Defendant countered by

expl aining that he “didn’t even believe there was blood in his

car at that point.” He described his thoughts in reaction to
heari ng Knezevich's testinony as, “[r]ight, 1’"mgoing to drive
around with blood in ny truck.” Wen questioned if he had a

conversation with Knezevich about a knife, Defendant replied,
“Per haps.”

As to Tani guchi’s testinony, Defendant denied ever
asking her for a knife, but instead said he just asked if
Tani guchi’ s husband was hone, and then left. Defendant testified
that after he |left Taniguchi’s house, he went back to Kal apaki,
and “drank nore beers for a while.” He renenbered that at one
poi nt he had a headache, and asked Pierce for sone aspirin. He
expl ained that Pierce “gave [hin] sone, but they weren't aspirin,
they were Valium” After taking the Valium Defendant expl ai ned
that he “passed out and [he did not] renenber anything for
however long that period was.” His next nmenory “was [ Pierce]
waki ng [him up and he had nore beers” and Pierce wanted to go.
Def endant rel ated they went to Kealia Beach, then came back, and
that is when they ran out of gas. He then called his friend

Mel ani e “and asked her if she would cone give himnoney” and she
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canme to the gas station. Defendant said after he put the gas in
the car he drove back to Kal apaki .

The next day, Defendant went to Mel anie and Joe
Pal ner’ s house, where he told themthat he “thought [he] had been
in a fight, sticking up for a friend, and [he] didn't |ike how
[ he] felt about that because [he] didn't remenber being in the
fight.” Defendant also said “sonething to the effect that this
is f***ed up.” He recounted that he had never tal ked to Kerr,
and did not have anythi ng agai nst him

Def endant decl ared his story never changed when he
spoke to the police. On the day in question, Defendant indicated
he was “taking a nap and woke up and [Pierce] had taken [his]
truck.” As to the cut on his hand, Defendant said “it was froma
pi ece of glass fromsticking his hand into the sand, because that
was part of his therapy” which his therapist had instructed him
to do.

On cross exam nation the prosecution essentially
guesti oned why Defendant had not nentioned to the police that he
had taken Valium that he had gone to Kealia Beach, or that
Pierce had borrowed his car. Defendant said that he had nade
statenents to the police on each of those matters, but that
“there are things . . . that [he] told [police] that are not in”
the police report. He clarified that he did not |oan his car to
Pierce but, instead, Pierce “took it wthout [Defendant’s]

permssion.” In response to the prosecution’s question,

21



***FOR PUBLICATION***

Def endant al so admtted that he told the police that he did not
think Pierce killed Kerr, but Defendant also noted that “he
didn't think Pierce was the kind of person to blame himeither.”
In response to questions as to what made him believe he was in a
fight, Defendant replied, “Pierce made ne think that.”

Def ense counsel called Sherman to testify to challenge
the veracity of Pierce’'s testinony.® Shernan testified that
prior to that day, he did not know Pierce. Shernan expl ai ned
that while he was fishing, Pierce approached hi mand began
tal king and drinking several beers. Pierce continued drinking,

and told Sherman a story describing what transpired when “he

[ had] wanted to get drugs from | believe the guy’ s name was
Kerr. . . and [Defendant] was sleeping in the back of his vehicle
at the time.” Pierce further explained to Shernman that when

“Kerr rejected [Pierce for] the drug sale, “he did what he had to
do to get his drugs” and “that the guy was dead.” Sherman
recounted that Pierce then asked himfor heroin, but that Shernman
told himthat he “did not do or use drugs.” At this point,
Pierce continued to talk, and eventually told Sherman “this story
about how this thing took place.”

On cross exam nation, Sherman adnmtted that he had been
friends with Defendant for seventeen years. 1In addition, the
prosecuti on suggested that Defendant and Sherman had exchanged

two letters prior to Sherman’s conversation with Pierce. Sherman

See supra note 2.
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denied this and stated that he and Defendant exchanged the
letters after his conversation with Pierce.

After reviewmmng the record inits entirety, “we are not
convinced that the error in this case was harm ess beyond a
reasonabl e doubt.” Gano, 92 Hawai ‘i at 176, 988 P.2d at 1168.

“I nadm ssi bl e evidence contributed to the credibility of

[ Pierce’s] testinmony and the inference of Defendant’s” guilt.

Id. The jurors were pernmtted to evaluate the credibility of
Pierce’s testinony in light of the fact that Defendant had not
procl ai med his innocence to his cellmte. Simlarly, the jurors
were allowed to conclude that Defendant’s account was false in
light of his alleged hope of having the nurder charge reduced to
mansl| aught er.

As such, “[t]here is nore than a reasonable possibility
that this evidence nmay have wei ghed agai nst Defendant’s
credibility and, therefore, contributed to his conviction.” I d.
at 177, 988 P.2d at 1169. The potential for harm was enhanced by
the prosecutor’s closing argunent, which referred to the tainted
testinony as evidence of Defendant’s consci ousness of guilt and
hope of “getting away with mansl aughter.” Accordingly, it cannot
be concl uded that the adm ssion of evidence was harnl ess beyond a
reasonabl e doubt .

VII.
Wher eas the aforenentioned evi dence was erroneously

admtted and it cannot be concl uded beyond a reasonabl e doubt
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that the error was harm ess, the court’s Septenber 19, 2002
j udgnment and conviction is vacated and the case remanded for a

new trial.?°

On the briefs:

Dani el G Henpey for
def endant - appel | ant..

Craig A. DeCosta, Deputy
Prosecuti ng Attorney,
County of Kauai, for

pl aintiff-appellee.

10 Because this case is remanded for a new trial, we need not decide

the other points raised by Defendant on appeal. See supra note 2.

Def endant’s first claiminvolved whether the court erred by precluding
testimony from Defendant’s physical therapist due to defense counsel’s alleged
unti mely disclosure of the witness. Presumably Defendant will have sufficient
time to provide notice of this witness on remand. In addition, we need not
address Defendant’s two other issues on appeal, namely that the court erred by
failing to give an instructions as to “involuntary” or “non-self induced
intoxication,” or an instruction on manslaughter. The necessity of such
instructions will be based on the evidence as provided in the new trial; thus,
such a determnation is premature prior to the presentation of such evidence
Simlarly, we need not reach Defendant’s ineffective assistance of counsel
claim for any such error is dependent upon the strategy enployed by counsel

at the new trial
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